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I. Introduction

The Voting Rights Act (VRA) is “generally considered the most successful piece of civil rights
legislation ever adopted by the United States Congress.”” Since the formula for determining pre-
clearance found in Section 4 of the VRA was found unconstitutional in Shelby County v. Holder
in 2012, Section 2 of the VRA, which prohibits intentional discrimination against minority
communities, has become even more important to prohibit racial discrimination in voting.
Section 2 tackles an important inquiry: whether it can be “shown that . . . [members of the
minority group] have less opportunity than other members of the electorate to participate in the
political process and to elect representatives of their choice.”™

This paper introduces the idea that, when remedying voting systems that violate Section 2 by
discriminating against minority communities, judges should preference remedial plans that not
only cure the discrimination but also promote, or at least do not discourage, representation of
female candidates. We recognize that introducing attention to how a remedy affects certain
classes of candidates is novel. At the same time, we can show that:

* Having more women in office has an important value for a community and especially for
female members of protected classes.

* Female candidates are significantly more likely to win in multi-winner elections (that is,
elections where voters can elect more than one candidate) than in single-winner elections.

* Traditional voting rights remedies have overwhelmingly required replacing multi-winner
elections with single-winner elections.

*  Fair representation voting methods* are often effective voting rights remedies, while
maintaining a multi-winner structure that, on average, will be better for female candidates.

We will present evidence that fair representation voting remedies would likely result in more
representation of women — both women of color and women generally — and offer arguments
suggesting about how this should affect VRA remedies.

II.  Section 2 Vote Dilution Claims and Women’s Representation
A. Section 2 vote dilution claims based on at-large voting

Vote dilution of racial minorities is a serious problem in the many jurisdictions in the United
States that demonstrate racially polarized voting — that is, the electoral choices of racial and
language minority voter are consistently trumped by the majority. Vote dilution refers to
practices that diminish minorities’ political influence in places where they are allowed to vote.
Examples of vote-dilution practices include winner-take-all at-large elections and redistricting



plans that keep minorities’ voting strength weak.” In winner-take-all at-large elections, voters
cast ballots for candidates in a large, fixed geographic area (typically city-wide). When it is
determined that these systems violate Section 2, the common remedy is “premised on winner-
take-all, a;[-large electoral schemes is to replace them with winner-take-all, single-[winner]
districts.”

B. Women's representation matters

As written in the VRA, Section 2 claims cannot be brought on behalf of women as a class.” But,
when a judge has a choice between an effective remedy in a Section 2 claim that may harm
women's representation and an equally effective remedy that may enhance it, judges should
choose the remedy that will not diminish women's representation.

Studies show that women representatives operate in a legislature differently than men.® For
example, women representatives provide female constituents with an opportunity to talk with a
woman representative about their concerns, promoting more engagement between voters and
their elected officials. Jane Mansbridge, a Professor at the Harvard Kennedy School, argues that
representatives and voters with shared experiences (such as African-Americans and women) are
better able to communicate with each other and can “also forge bonds of trust based specifically
on the shared experience . . ..”

Providing remedies in voting rights cases that both result in more women being elected —
including more women who are candidates of choice of the racial minority community — and
dramatically increase the number of constituents represented by at least one female
representative will strengthen remedies for voters who have faced past electoral discrimination —
including racial minorities and women.’

Notably, the legislative history of the Voting Rights Act itself provides a basis for this factor to
be an important measure of a system’s representativeness. As explained by the Department of
Justice, the Senate Committee on the Judiciary issued a report to accompany the 1982
legislation (“Senate Report”) that “suggested several factors for courts to consider when
determining if, within the totality of the circumstances in a jurisdiction, the operation of
the electoral device being challenged results in a violation of Section 2.1 One of these
factors was “whether there is a lack of responsiveness on the part of elected officials to the
particularized needs of minority group members.”!!

Consider a specific example. Suppose a community has a proven history of racially polarized
voting, and a judge orders a remedy to the traditional system of winner-take-all, at-large
elections to single winner district elections.

* In one scenario, the judge imposes single-winner districts. But, as true in many such
remedies, a majority of voters in the protected class do not live in one of the districts that
has been designed to elect a candidate of choice of that protected class. Most of the
winners are men.



* Inasecond scenario, the judge imposes a fair representation voting method (discussed
below), but maintains at-large elections. Both male and female members of both the white
majority and the protected class win in the election.

Suppose a single mother is frustrated with school policies that she believes treat her daughter
unfairly and wants to take her concerns to the school board. In her district system, it is possible —
even likely — that her only representative on the school board is a white man representing her
white majority district. With a fair representation system, however, she would be able to
approach as a constituent someone that she likely helped elect. She also would be nearly certain
to have one or more female representatives who see her as a constituent as well.

Fair representation voting will promote more engagement between voters and their
representatives, and having both male and female representatives will increase the overall
responsiveness of the legislative body to community concerns.

C. Women's representation is higher in multi-winner districts

Women face a multitude of barriers when it comes to running for and winning elected office.
These barriers have led to the current underrepresentation of women in elected office.

In particular, “[o]ne explanation for this underrepresentation is that women’s chances of winning
office may be reduced by certain features of the electoral system.”'? Research shows that women
are elected at higher rates in multi-winner districts when compared to single-winner districts."
After the 2012 elections, for example, six of the ten states with the highest percentages of women
in their state legislatures used multi-winner districts.'* This has been consistently true in state
legislative elections for decades.

FairVote’s initial research into local elections also shows that this is likely to be true. In a
September 2014 study, FairVote found that in the 100 most populous cities, women won 39.2%
of 209 at-large seats as compared to only 29.6% of seats in single-winner districts.'’ The contrast
is most revealing when comparing cities where women hold the most city council seats with
cities where women do most poorly in council seats. Women hold a majority of council seats in
nine cities. All but one of these cities has at least some at-large seats, and 36% of their seats
overall are elected at-large. Women hold nearly three-quarters (72%) of these cities’ at-large
seats, as opposed to just over half (53%) of these cities’ district seats. In contrast, women hold
just three seats in the eight worst cities for women representation — including Buffalo, Los
Angeles, Miami, and Milwaukee — and 73 of these cities’ 76 council seats are elected in single-
winner districts.

In single-winner districts, politically active leaders may be more hesitant to support a female
candidate in a close or competitive race because the candidate’s gender may be seen as a
liability. In multi-winner districts, “[p]arty elites may exercise a kind of affirmative action,
slating women or providing more campaign resources to women in [multi-winner districts]”.'®

More generally, we suspect they are less likely to recruit women candidates and women



candidates are less likely to step forward, as under-representation of women is less obvious when
each winner represents a separate district.

Additionally, under single-winner districts, voters may be less likely to vote for a woman based
on a mere stereotype that women are less equipped to lead in elected office. On the contrary,
“[t]hose with reservations about women’s qualifications for political office may cast one of their
ballots for a woman in [a multi-winner district] and reserve their other votes for male
candidates.”!” Importantly, “campaigns in [multi-winner districts] often highlight the
characteristics and accomplishments of individual candidates rather than their party affiliations, a
campaigning style many women find preferable.”'®

Finally, campaigns in multi-winner elections are generally less negative than single-winner
elections. In particular, single-winner districts “typically see head-to-head battles between a
Republican and Democrat, [while multi-winner district] campaigns are often free-for-alls where
each candidate emphasizes his or her own strengths rather than his or her opponent’s
weaknesses.” Multi-winner elections provide a more favorable climate for women.

D. Effects on female representation of moving away from multi-winner elections

Utilizing the most common Section 2 remedy, moving at-large districts to single-winner districts,
could have an unintentional, harmful impact on women’s representation. In various situations
where states moved from multi-winner districts to single-winner districts, the representation of
women suffered.

For example, in 1992, a Wyoming federal court decision led to multi-winner districts being
replaced with single-winner districts.'® In 1992, there had been 22 out of 90 women in the state
legislature. Since the change to single-winner districts, the number of women in Wyoming’s
state legislature has never been greater than 22. Wyoming was ranked 11th in representation of
women in 1992, but now ranks 44™. The same relative decrease of representation of women
occurred in Alaska and Georgia after replacing multi-winner with single-winner districts.

Although comprehensive research evaluating the impact of judicial remedies imposing single-

winner districts in place of at-large voting systems on the election of female candidates has not
yet been conducted, anecdotal examples of judicial remedies leading to a decrease in women’s
representation exist.

For example, the city council elections in Morgan City, Louisiana had previously held at-large
elections. In 2000, the Department of Justice brought a Section 2 claim against the city’s voting
system and the judge entered a consent decree that imposed five single-winner city council
districts throughout the city.?' While not admitting that the at-large voting system violated
Section 2, the city agreed to the proposed reform.*

In the two prior city council elections before the consent decree took effect — 1992 and 1996 —
the city council election produced a city council that included 20 percent female membership.”
Although the elections in 2000 and 2002 immediately following the change to single-winner
districts retained this 20 percent female membership, the past three election cycles under single-



winner districts in 2004, 2008, and 2012 have resulted in zero percent female representation on
the city council.** While in the 1990s every voter had at least one representative, only one in five
did so for four years, and none have for the last decade.

In anticipation of learning more about the impact of moving from at-large elections in cities to
single-winner elections, FairVote expects to conduct a major study this year on reflective
representation of women and people of color in counties around the nation, and expects to learn
more about the impact of moving from at-large elections to single-winner elections and vice
versa. If representation of female candidates indeed has generally suffered in changes to single-
winner districts in local elections — especially in jurisdictions where Section 2 cases have
resulted in the change — we believe that the case for considering women’s representation in
Section 2 remedies will be even more compelling.

III. How judges could take into account women's representation in fashioning a remedy

As discussed above, when judges are remedying discrimination in voting systems under Section
2 of the Voting Rights Act (VRA), it is critical that they consider women’s representation in
formulating the appropriate remedy. When crafting remedies, resorting to the common approach
of imposing single-winner districts in place of at-large voting systems is not the only permissible
approach.

A. Many VRA cases can be resolved with multi-winner remedies

Redrawing district lines is an unenviable task. Requiring courts to do so is worse, with one
district court judge noting that “[j]udicial redistricting is not ideal,” and that this “unwelcome
obligation” can force courts to be drawn into “making ‘otherwise standardless decisions.”* In
designing such remedies, we want legislators and courts to be guided by clear principles.
Retaining at-large voting systems while curing a/l discriminatory deficiencies is an achievable
goal. This can include reviewing the historical underrepresentation of women.

At-large and multi-winner districts are problematic when used with winner-take-all plurality
voting.?® In these instances, bloc voting allows the largest voting group to elect every candidate.
Pairing at-large or multi-winner districts with different voting methods, such as ranked choice
voting or cumulative voting, results in fair voting methods that negate the winner-take-all effects
of bloc voting and promote the representation of women and minority groups.

Fair voting methods allow a majority group to elect a majority of seats while also allowing a
minority to obtain its fair share. With fair voting, any candidate receiving above a certain share
of the vote, the “threshold of election,” is guaranteed election. In a three-seat election, for
instance, candidates receiving more than 25% of the vote are elected. Under some election
methods, candidates may win an election with a much lower percent. As a result of this lower
threshold, minority candidates are able to elect a proportionate number of candidates of choice,
rather than being drowned out by a larger voting bloc.



Fair voting methods have been used successfully in numerous jurisdictions to remedy vote
dilution claims. Studies of those jurisdictions show that fair voting methods used in multi-winner
districts increased voter turnout, minority representation, minority candidate participation, and
voters’ perceived effectiveness.”’ As a result, fair voting methods allow for the continued use of
at-large and multi-winner districts and increased minority representation.

B. A legal standard for judges taking women into account

Although the Voting Rights Act does not mention women’s representation explicitly, there is
precedent for judges preferring remedies that comport with good judicial policy. For example,
judges routinely defer to a defendant jurisdiction’s choice of remedy. The Voting Rights Act
does not actually command this; judges do it because of a policy preference for jurisdictions
crafting their own election schemes.

There are several bases for finding a similar preference for remedies that promote women’s
representation over those that inhibit it. As one example, judges are public actors, and should
note that the equal protection clause of the Fourteenth Amendment as well as any federal statute
prohibiting state discrimination against women protects women from discrimination. Granted,
remedying a Voting Rights Act case is not purposeful discrimination, and it is facially neutral.
However, when a judge faces two equally effective remedies, one which has a discriminatory
impact and one which does not, the judge may lack a reasonable basis for preferring the former
over the latter.

Moreover, as the Senate Report makes clear, one of the factors judges can weigh in determining
whether a specific voting system violates Section 2 is to consider “whether there is a lack of
responsiveness on the part of elected officials to the particularized needs of minority group
members.”*® This point in the legislative history directly relates to the use of fair voting
remedies. Such remedies would typically more than double the number of racial minority voters
who have a representative of their choice and the number of voters with a female representative.
This may also provide evidence that these representatives will be more responsive to racial
minority voters in general and female racial minority voters in particular.

Using fair voting methods, like ranked choice or cumulative voting, instead of single-winner
districts function effectively as Voting Rights Act remedies. Given the growing evidence that
women will be better represented under fair voting, there is a strong legal case to be made that
judges should prefer fair voting remedies — as should plaintiffs and even defendant jurisdictions.
This is because they can not only cure the discrimination that compelled the Section 2 challenge,
but also promote, or at least not discourage, representation of female candidates. This result can
be an ideal remedy in cases brought under Section 2 of the Voting Rights Act.
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* “Fair representation voting” describes voting methods that involve voting directly for candidates in multi-winner
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